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I. INTRODUCTION 

 Appellees Arthur W. Cocks (“Arthur”) and Julie L. Cocks (collectively, the 

“Cockses”) brought this action against the Swain’s Creek Pine Lot Owners’ 

Association (“the Association”) and the members of the Board of Directors1 to 

prevent the Association from enforcing its governing documents prohibiting the 

Cockses and their successors from using the Cockses’ lots for recreational 

vehicles (RVs) and trailers2 until a change of use occurred. The Cockses asserted 

five causes of action: declaratory judgment, selective enforcement, breach of the 

implied covenant of good faith and fair dealing, taking without just 

compensation, and prejudgment relief. The trial court dismissed certain claims 

and otherwise limited trial to the Cockses’ claim for declaratory relief as it 

related to the interpretation of the restrictive covenants and the Association’s 

ability to enforce the RV restrictions against the Cockses only, and not other 

owners in the subdivision. After trial, the trial court issued a memorandum 

decision in which it concluded that the Cockses were entitled to a judgment 

allowing them to continue to use their property for RV purposes, and it entered 

judgment in for the Cockses. 

 
1 Claims against the individual Board members were dismissed. 
2 Unless the context indicates otherwise, the Association refers to RVs and trailers 
collectively as “RVs.” 
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This Court should reverse the judgment because the trial court incorrectly 

held that the CC&Rs do not unambiguously prohibit RVs and that the extrinsic 

evidence supported an interpretation that RVs are allowed. Additionally, the 

trial court misinterpreted and misapplied the business judgment rule to the 

Board’s October 1, 2016 resolution, which allowed the Cockses to keep an RV on 

their lots until sold to an unrelated third party, by improperly substituting its 

judgment for the Board’s. Further, the trial court’s finding that the Association 

took no action to prevent the use of lots for RV purposes is against the clear 

weight of evidence. Finally, the Court did not give appropriate weight to the 

antiwaiver provision of the CC&Rs. 

II. STATEMENT OF ISSUES 

A. 

The CC&Rs provide that lots are “mountain cabin recreational sites” and 

prohibit any structure other than a “first class private dwelling house, patio 

walls, swimming pool, and customary outbuildings, garage, carport, servants’ 

quarters, or guest house” to be “be erected, placed, or maintained on any lot.” 

Did the trial court correctly find that the CC&Rs did not prohibit RV use and 

were ambiguous?  

Standard of Review. An appeals court reviews a trial court’s legal 

interpretation of restrictive covenants, including a determination that the 
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covenants are ambiguous, for correctness, View Condo. Owners Ass’n v. MSICO, 

L.L.C., 2005 UT 91, ¶ 17, 127 P.3d 697, giving no deference to the trial court’s 

ruling, McNeil Eng’g & Land Surveying, LLC v. Bennett, 2011 UT App 423, ¶ 7, 268 

P.3d 854. 

 Preservation. This issue was preserved at R. 1952-54, 2090, 2429-30, 2435, 

2612-14, and 2617. 

B. 

The trial court allowed extrinsic evidence to determine that the CC&Rs 

were ambiguous. Despite contrary testimony from the CC&Rs’ drafter, the court 

found that the intent of the parties in the CC&Rs was not to prohibit RVs. Did 

the trial court correctly allow extrinsic evidence and were its findings about the 

intent clearly erroneous? 

Standard of Review. An ambiguity is resolved according to the parties’ 

intent, “which is a question of fact.” McNeil, 2011 UT App 423, ¶ 7. This Court 

reviews a trial court’s factual findings for clear error. See, e.g., Linebaugh v. Gibson, 

2020 UT App 108, ¶ 23, 471 P.3d 835. “A finding of fact is clearly erroneous only 

when, in light of the evidence supporting the finding, it is against the clear 

weight of the evidence.” State in Interest of D.M., 2013 UT App 234, ¶ 2, 312 P.3d 

932. 
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Preservation. This issue was preserved at R. 1969-74, 1978-84, 2544-45, and 

2548-52.  

C. 

Relying on Utah Code § 58-8a-213’s codification of the business judgment 

rule, the Board determined that it was in the Association’s best interest to forego 

enforcing the RV restriction against lots currently being used for RVs until those 

lots were sold or transferred to unrelated third parties. Did the trial court 

incorrectly interpret and apply the business judgment rule by failing to apply a 

presumption of reasonableness and substituting its judgment for the Boards’ 

judgment? 

Standard of Review. The district court’s conclusions of law are reviewed 

for correctness. Fort Pierce Indus. Park Phases II, III & IV Owners Ass’n v. 

Shakespeare, 2016 UT 28. “This includes ‘questions of contract interpretation.’” Id. 

(quoting Holladay Towne Ctr., L.L.C. v. Brown Family Holdings, L.L.C., 2011 UT 9, ¶ 

18, 248 P.3d 452 (citation omitted)). Findings of fact are reviewed for clear error. 

Id. ¶ 16. 

Preservation. This issue was preserved at R. 1955-57, 2444-46, 2452-55, 

2460-62, 2615-26, and 2619-22. 

D. 
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The trial court found that the Association took no action to prevent the use 

of lots for RV purposes before it passed the resolution in October 2016 allowing 

the Cockses to keep an RV on their lots until sold to an unrelated third party. The 

court found, “The evidence was clear that cabin owners, board members and the 

association as a whole, had no intention of restricting their RV neighbors from 

using their property for RV use. The association cannot now change horses in 

mid stream [sic] to deprive [the Cockses] of the full use of their property.” (R. at 

1891-92.) Is the trial court’s finding supported by the clear weight of evidence? 

Standard of Review. The standard of review is the same standard for 

factual findings stated in Issue B. 

Preservation. This issue was preserved at R. 2471-2472, 2545-46, and 2615- 

2621. 

E. 

The trial court failed to apply the antiwaiver provision in the CC&Rs and 

found that the Association had waived its right to enforce the RV restriction 

against any third party unrelated to the Cockses who acquired the Cockses’ lots. 

Did the trial court apply the improper standard of waiver by disregarding the 

antiwaiver provision, and were the trial court’s findings that the Association had 

waived its right to enforce clearly erroneous?  
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Standard of Review. Whether a trial court used the proper standard of 

waiver is a matter of law reviewed for correctness. Pioneer Builders Co. of Nevada 

Inc. v. KDA Corp., 2018 UT App 206, 437 P.3d 539. “[T]he actions or events 

allegedly supporting waiver are factual in nature and should be reviewed as 

factual determinations.” Pledger v. Gillespie, 1999 UT 54, ¶ 16, 982 P.2d 572. 

Preservation. This issue was preserved at 1954-56, 2217, 2271, 2304-05, 

2616-18. 

III. STATEMENT OF THE CASE 

A. The governing documents 

The Swains Creek Pines Single-Family Residential Subdivision is in Kane 

County, Utah (the “Subdivision”). (R. at 402). The Subdivision consists of six 

units or phases.3 (R. at 412-13.) The developer of the Subdivision was J. B. 

Investment Co. and referred to in the Subdivision CC&Rs as the “reversionary 

owner.” (R. at 409.) Prior to the events giving rise to this litigation, J. B. 

Investment had assigned its reversionary-owner rights to the Association. (R. at 

1998.) 

 
3 They are (i) Swains Creek Pines Unit No. 1, (ii) Swains Creek Unit No. 1 (also 
known as Blackman Hills), (iii) Swains Creek Pines Unit No. 2, (iv) Swains Creek 
Pines Unit No. 3, (v) Swains Creek Pines Unit No. 4, and (vi) Harris Spring 
Ranches. (All of the Units are collectively referred to as the “Subdivision.”) (R. at 
244-45.) 
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The original Declaration of Establishment of Protective Conditions, 

Covenants, Reservations and Restrictions Affecting the Real Property Known as 

“Swains Creek Pines Unit No. 1” was recorded by J. B. Investment with the Kane 

County Recorder on August 4, 1969 (“Unit No. 1 CC&Rs”). (R. at 244-45.) CC&Rs 

for the subsequent units were recorded at various times thereafter. The 

Declaration of Establishment of Protective Conditions, Covenants, Reservations 

and Restrictions Affecting the Real Property Known as “Swains Creek Pines Unit 

No. 3” was recorded by J. B. Investment with the Kane County Recorder on May 

17, 1977 (“Unit No. 3 CC&Rs”). (R. at 236-44.) (The Unit No. 3 CC&Rs are 

attached as Addendum 1.) The dispute before this Court principally relates to 

Unit No. 3, though for historical purposes and interpretation of the CC&Rs, the 

Unit No. 1 CC&Rs have some relevance.  

With respect to the type of structures allowed within Unit No. 1, the Unit 

No. 1 CC&Rs provide, “No trailer of less than 30 feet may be placed permanently 

on any lot and trailer must be metal finished and of good exterior quality.” (R. at 

1968.) By contrast, the types of structures allowed within Unit No. 3 include the 

following:  

RESIDENTIAL USE. Each and all of said lots are for single-family 
residential purposes only and are not subject to further subdivision 
or partition by sale; said lots to be used, built upon, improved and held in 
such a way as to preserve and enhance their pastoral, scenic beauty 
as mountain cabin residential recreational sites free from unsightly 
neglect or abuse. No improvement or structure whatever, other than a first 
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class private dwelling house, patio walls, swimming pool, and 
customary outbuildings, garage, carport, servants’ quarters, or guests 
house may be erected, placed, or maintained on any lot in such 
premises.  
 

(R. at 236 (emphases added).) Neither the Unit No. 1 CC&Rs nor the Unit 

No. 3 CC&Rs define “mountain cabin,” “trailer,” or “first class private 

dwelling house.” The Unit No. 3 CC&Rs also include the following 

antiwaiver provision:  

No delay or omission on the part of the reversionary owner or the 
owners of other lots in such premises in exercising any rights, power, 
or remedy herein provided, in the event of any breach of the 
covenants, conditions, reservations, or restrictions herein contained, 
shall be construed as a waiver thereof or acquiescence therein and no 
right of action shall accrue nor shall any action be brought or 
maintained by anyone whatsoever against the reversionary owner for 
or on account of its failure to bring any action on account of any 
breach of these covenants, conditions, reservations, or restrictions, or 
for imposing restrictions herein which may be unenforceable by the 
reversionary owner.  
 

(R. at 241-42.) 

Additionally, the Association’s Guidelines, Rules & Regulations (“Rules”), 

applicable to the entire Subdivision, include the following relevant language: 

16. STRUCTURES: All lots are to be used, built upon and held in such 
a way as to preserve and enhance their pastoral, scenic beauty as 
mountain cabin residential recreational sites free from unsightly 
neglect or abuse. All structures, including cabins, trailers, garages, 
sheds, decks, stairs, shelters, etc. shall be kept in safe and good repair. 

(R. at 1884.) 
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B. The Cockses’ purchase of lots in Unit No. 3 

The Cockses, as trustees of the Cocks Family Trust, dated August 11, 2006, 

acquired title to lots 526 and 527 of Unit No. 3 on or about July 16, 2014. (R. at 

402.) Prior to purchasing lots 526 and 527, the Cockses undertook certain actions, 

including the following:  

• Studying the Unit No. 3 CC&Rs (R. at 622, 2194);  

• Studying the Association’s articles of incorporation (“Articles”) and 
bylaws (“Bylaws”) (R. at 2201-2202);  

• Studying some, but not all, of the minutes of the Association, which 
were available on the Association’s website (R. at 2193, 2205);  

• Reviewing certain rules of the Association (R. at 2196); 

• Speaking to a friend who built a cabin in Unit No. 3 (R. 2198-99); and 

• Driving through parts of the Subdivision and noting that there were 
some RVs and located on some lots, though significantly fewer RVs 
than there were cabins on lots (R. 2193). 

 
Though the Cockses performed some due diligence, they did not undertake the 

following efforts prior to purchasing lots 526 and 527:  

• They did not use a realtor to purchase of their lots, nor did they hire 
legal counsel to assist them with their review of the Unit No. 3 CC&Rs 
or the Association’s Articles, Bylaws, or Rules. (R. at 2192, 2268-69.) 

• Despite having all the minutes from the Association’s board meetings 
and annual meetings on the Association’s website, the Cockses did not 
look at the minutes for the years 2007 and 2013, which discussed 
proposed enforcement actions against owners who stored RVs on their 
lots. (R. at 2262-64.) 
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• Arthur did not look at the plat maps for the Subdivision’s units, all of 
which had been subdivided and platted decades before. Thus, when the 
Cockses saw an RV or trailer in the Subdivision, they had no idea 
which unit it was located in. (R. at 2266.) 

• Arthur had no idea how many RVs or RV lots were located in Unit No. 
3. (Id.) 

• Arthur also failed to inquire about the proposed CC&R amendments in 
2013, which were noted in the 2013 minutes of the Association on the 
Association’s website. (R. at 2274). 

Based upon his own research and interpretation of the Unit No. 3 CC&Rs, 

Arthur concluded that RVs were allowed in Unit No. 3. (R. at 2193.) He also 

concluded that, under the first paragraph of the Unit No. 3 CC&Rs, a cabin was 

only required when a structure was “built upon” the property. (R. at 2194, 2207-

08.) Thus, because an RV was not built upon the property, he believed that the 

Unit No. 3 CC&Rs did not prohibit RVs. (R. at 2208).  

Before buying their lots, Arthur further studied the antiwaiver provision in 

section 22 of the Unit No. 3 CC&Rs, and he agreed that “if there’s some 

nonenforcement of these covenants, it wouldn’t prohibit later enforcement.” (R. 

at 2273.) Arthur believed, however, that the antiwaiver provision could be 

overcome by “laches.” (Id.) The Cockses did not mention laches in their 

pleadings, however. (See R. at 213-232.) 

During the fall of 2014, the Cockses began clearing lots 526 and 527 of 

debris. (R. at 2211.) About that time, the Cockses met with Kathy Cox, who owns 
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the lot next to them in Unit No. 3. (R. at 2318-19.) They discussed with her their 

intention to initially place an RV on their lots and then construct a cabin. (R. at 

2319.) Cox told Arthur that building a cabin would be a good idea because RVs 

were not allowed as permanent structures on a lot and that cabins were required. 

(Id.)  

The Cockses did not attend Board meetings or member meetings during 

2014 or the summer of 2015, as they were busy cleaning up their lots and 

installing Utilities and infrastructure. (R. at 2260-61.) In 2014, the Cockses 

submitted a couple of requests to the architectural review committee and 

received approval for a “driveway and pad” and shed. (R. at 2290.) The “pad” 

was simply a wide area within the gravel driveway. (R. at 2290-91.) 

At some point after the Cockses placed an RV on their lots, they told Alan 

Zellhoefer4 that they intended to build a cabin on their lots within a year or two. 

(R. at 2528.) The Cockses proceeded in 2015 to install electricity, water, and a 

septic tank (“Utilities”) on their lots. (R. at 2260.) They specifically designed and 

installed these Utilities to accommodate future cabin construction, rather than 

simply having the Utilities accommodate an RV. (R. at 2259-60.)  

 
4 Zellhoefer served on the Board at various times from 2005 to 2017. (R. at 2529.) 
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C. Events leading to the October 2016 Resolution 

In 2014 and 2015, the Association Board began receiving complaints from 

various lot owners regarding the increasing number of RVs and threats of legal 

action if the Board did not deal with the proliferation of RVs in Unit No. 3. (R. at 

2454, 2473-75.) During the summer of 2015, the Board asked Gina Chapman, one 

of the directors, to survey all improvements on the lots in the Subdivision to 

determine whether the lots were: (i) empty (not improved with either a cabin or 

RV), (ii) had a cabin on the lot, or (iii) had an RV or appeared to have RV 

improvements on the lot. (R. at 2493-2500.) Based upon that survey, the Board 

learned that less than ten percent of the over seven hundred lots in the 

Subdivision had ever had an RV or RV improvements. (R. at 2442.) This included 

lots in Unit No. 1A, which allows trailers. (Id.) 

At its September 6, 2015 meeting, the Board discussed RVs. (R. at 2301.) 

The minutes of that meeting state:  

RVs / trailers – Chuck Costa.[5] The Board will address RVs. A survey 
of lots in the subdivision shows 10% have RV pads. A few years ago 
there was an attempt to amend the CC&Rs to include RVs. An 
amendment needs 2/3 approval to amend; there were not enough 
votes. There was a lot of opposition to RVs. The Board is working on 
developing an RV rule. The CCRs refer to mountain cabin dwelling. 
RVs would be prohibited except for people building a cabin with a 
valid building permit, or as an accessory to a cabin or certain period 
of time. Notice will go to lot owners before there is a vote. This will 
be discussed at the October meeting. Comments can be sent to board 

 
5 Charles Costa was the president of the Board at the time. (R. at 2224.) 
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members. There will be a grace period. The Board is working with the 
attorney on this issue.  
 

(R. at 923.) Though the Cockses did not attend the September 6, 2015 Board 

meeting, they did receive a copy of the minutes and the proposed RV resolution 

and rule (“RV Resolution and Rule”). (R. at 2300.)  

At its October 3, 2015 meeting, the Board discussed the RV Resolution and 

Rule with the membership in attendance. (Id.) Later, at the October 24, 2015 

Board meeting, the Board approved the RV Resolution and Rule, commonly 

referred to as Rule 19, which prohibited the future placement of RVs and 

identified other restrictions, and allowances, with respect to RVs. (R. at 262-262, 

1328.)  

In or about the end of October 2015, the Cockses began circulating a 

petition against the RV Resolution and Rule. (R. at 2224-25.) In December of 2015, 

the Cockses delivered the petition to the Association’s contracted bookkeeper, 

seeking a meeting of the membership to overturn the RV Resolution and Rule. 

(R. at 2301).  

At a special meeting of the Board later that month, the Board adopted 

revisions to the RV Resolution and Rule (“Revised RV Resolution and Rule”) and 

restated the intent to allow existing RVs to remain while limiting future 

placement of RVs. (R. at 279-281.) Based upon the Cockses’ Petition, the Board 
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afterward scheduled a special meeting of the Association’s members for April 

2016 to consider overturning the Revised RV Resolution and Rule. (R. at 2289.) 

In April 2016, a majority of the membership that cast ballots voted to 

overturn the Revised RV Resolution and Rule. (R. at 2302.) In response, the Board 

rescinded the Revised RV Resolution and Rule. (Id.) In a further effort to address 

the issue and the member complaints, the Board formed a “CC&R Committee” to 

provide suggested language for a proposed CC&R amendment that would 

address RVs. (R. at 2302-03.) Arthur was a member of that committee. (R. at 2236, 

2303.) 

By July 2016, the CC&R Committee had reached a consensus and provided 

the Board with language for a proposed CC&R amendment. The language would 

grandfather existing RVs until the lot was sold. (R. at 2303.) Despite being a 

member of the CC&R Committee, Arthur’s position at trial was that he only went 

along with the consensus of the Committee and did not fully agree with the 

proposed CC&R amendment. (R. at 2280.) 

At the annual member meeting on September 4, 2016, the membership 

voted on the proposed CC&R amendment. (R. at 2303.) The proposed CC&R 

amendment did not pass. (Id.) The Board and CC&R Committee subsequently 

continued communicating about the RV issue to try to reach a compromise; they 

considered a resolution that would allow those currently using their lots for an 
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RV to continue to do so until the lot was sold to an unrelated third-party or until 

the members voted to amend the CC&Rs. (R. at 2303.) Arthur participated in 

those communications and approved the proposed resolution of non-

enforcement. (R. at 2564-65.) But in his trial testimony, he did not recall those 

meetings (R. at 2580.) 

On October 1, 2016, the Board adopted the non-enforcement resolution 

(“October 2016 Resolution”). (R. at 286-88.) (The October 2016 Resolution is 

attached as Addendum 2.) Attached was a list of the lots in the Subdivision 

affected by the October 2016 Resolution. (R. at 2243).  

D. Enforcement testimony at trial 

The Subdivision covers a vast area in a mountainous region with several 

isolated pockets of development. At trial, Board members testified that they were 

not always aware of the placement or proliferation of RVs until Association 

members started complaining in or around 2014 and the Board inventoried the 

lots in 2015. (R. at 2493-2500.)  

As stated in more detail below, the evidence at trial showed that RVs 

proliferated in the Subdivision not just because Association enforcement 

measures may not have been aggressive, but because some owners and their 

realtors advertised cabin lots as RV lots to make a sale, and contractors built RV 

improvements without first seeking approval from the Association. (R. at 2506-
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07.) It also became clear at trial that certain purchasers within Unit No. 3 bought 

lots based on representations made to them, or their independent understanding, 

that RVs were not allowed in Unit No. 3 and that they would not have purchased 

their lots if RVs were allowed. (R. at 2034-35, 2053, 2321, 2379.) On the other 

hand, at least some lot owners within Unit No. 3 purchased lots for RV use based 

upon their subjective belief that RVs were allowed or because they were willing 

to chance that they would eventually be allowed. (R. at 2608, 2507.) 

For example, Unit No. 3 lot owner Dan Theisen testified that before he 

purchased his lot, his realtor told him that because of the CC&Rs “trailers may or 

may not be allowed” (R. at 2002). Theisen ultimately elected to “take the chance” 

and buy a lot in that Unit and place an RV there. (R. at 2004). But he 

acknowledged that the “rules said we couldn’t” put an RV on his lot. (R. at 2027.)  

Another owner, Dinah Hood, testified that her real estate agent told her 

that the Unit No. 3 CC&Rs prohibited placing RVs on the lot for longer than 30 

days. (R. at 2034.) This information was important to her choice to purchase a lot 

in Unit No. 3. (R. at 2035.) She also testified that in her 30 years’ selling homes as 

a realtor, she never sold RVs. (R. at 2036.) Unlike RVs, in her experience, a first-

class dwelling was “normally attached to the ground.” (R. at 2040).  

Other witnesses testified that they inquired specifically about RVs prior to 

purchasing lots in Unit No. 3. Pamela Szemanski, who owned three lots in the 
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Unit (R. at 2049), testified that her real estate agent told her that the Unit was for 

“residential cabins only.” (R. at 2050). She also testified that if Unit No. 3 had 

allowed RVs, she would have been “discouraged from buying there.” (R. at 

2053.) Similarly, Kathy Cox testified that she and her husband “specifically 

chose” Unit No. 3 because it did not allow RVs. (R. at 2321.) David Pugh testified 

of purchasing with a similar desire in mind. (R. at 2379-80.) To his 

understanding, further, a “mountain cabin” was “not an RV.” (Id.) 

 By contrast, Todd Call testified that he bought his property in Unit No. 3 in 

1999 from a couple who had an RV and pad there. (R. at 2064.) He felt like he 

would not “have an issue” because there had already been an RV on the lot. (R. 

at 2068.) Although he testified, “There was a lot of RVs up there,” (id.), on cross-

examination, he was not aware where Unit No. 1 (where RVs were allowed) was 

in relation to his lot, nor was he sure whether the RVs he saw were ones that 

remained for more than a weekend. (R. at 2075.) His wife, Sandra Call, testified 

that she was allowed to use an RV but stated, “Actually I haven’t had anybody 

come and tell us that we couldn’t. I mean, they brought up the CC&Rs, and brought 

all that to our attention, and we tried to fix the problem. But I haven’t had anyone say 

you cannot use your RV here, no one.” (R. at 2092, emphasis added.) 

At least one owner, Holly Hunter, had acquired her property in Unit No. 3 

from J.B. Investment, in 1977, the year the Unit No. 3 CC&Rs were first recorded. 
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(R. at 2158.) She camped on her lot in either a tent or her van, off and on, over a 

period of twenty years before she acquired the RV that she placed upon her lot in 

1996 or 1997. (R. at 2162.) She believed there was no issue with her RV being on 

her lot until she learned of the Board’s actions related to RVs in or around 2015. 

(R. at 2164.) She admitted, however, that she had no written statement from the 

Association supporting her belief that RVs were permitted on her lot. (R. at 2171.) 

Another lot owner, Patricia Martin, testified that she “was never 

approached” about her fifth-wheel trailer until the October 2016 Resolution was 

passed. (R. at 2105.) She claims to have had “many discussions” with Board 

members over the years that led her to conclude that RVs were permitted in Unit 

No. 3. (R. at 2119-2120.) She also admitted, however, that she had no written 

documentation to support the assertion that she had a right to an RV on her lot. 

(R. at 2120.) She also agreed that an RV is not a house. (Id.) 

Cheryl Case, a Board member who served at various times from 1998 to 

2018 (R. at 2339), testified that RVs were not allowed in Unit No. 3 (R. at 2340) 

and about how the Board was asked questions about whether RVs were allowed 

in Unit No. 3. (Id.) In her experience, “The boards would explain the CC&Rs 

don’t allow for RVs in [U]nit [T]hree.” (Id.) She also testified that this 

“explanation was given in numerous board meetings.” (Id.)  
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Following the October 2015 Board meeting, Arthur stated that he 

undertook an exhaustive review of the Association minutes that were posted on 

the Association website, including minutes that were on the Association website 

when the Cockses purchased their property in 2014. (R. at 2261-62.) Based upon 

that review, he discovered that RV-enforcement issues had come before the 

Board in at least the years 2007 and 2013. (R. at 2264.) Arthur concluded that “it 

shows that the Board not only knew that RVs were here, documented, but also 

believed that RVs were contrary to the CC&Rs.” (Id.) That is, he felt that though 

the Association’s past Boards construed the Unit No. 3 CC&Rs to not allow RVs, 

they “hadn’t taken significant enforcement action with respect to all RV owners.” 

(Id.) 

The Cockses contended, as evidence that RVs were allowed, that the 

Association maintained an approved RV sewage dump facility. (R. at 2345-46.) 

However, former board member Alan Zellhoefer, recalling his statement during 

a Board meeting on June 25, 2016, testified that the bathrooms at the barn 

facilities were “not an approved dumping site” and that some people had used 

the cleanout pipe for the septic tank serving the barn bathroom as a dump for 

their RVs. (R. at 2530.) Following that Board meeting, the Association’s onsite 

manager, following Zellhoefer’s instructions, sealed off the barn bathroom 
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facilities for dumping RV sewage into the barn’s septic system, rendering them 

unusable. (R. at 2532.) 

At trial, the Cockses also argued that because RVs were present next to 

some cabins, RVs were acceptable in the Subdivision, including Unit No. 3. (R. at 

2220, 2510-11.) However, despite some conflicting testimony, former Board 

member Janelle Pearce clearly testified that while there had been efforts in the 

past to allow RVs with a cabin (R. at 2557), there was no current policy allowing 

RVs on a lot where a cabin already exists. (R. at 2560.) 

Keith Christensen, an officer in and manager of J. B. Investment (the 

company that developed the Subdivision) (R. at 1962), testified about his 

experience as an incorporator of the Association and one of the original Board 

members. (R. at 1962-64.). He testified that although RVs were allowed in Unit 

No. 1, the Board made the decision not to allow RVs in subsequent Units of the 

Subdivision. (R. at 1975.) He testified that it had been a marketing mistake to 

allow RVs in Unit No. 1. (R. at 1969.) He also testified that the phrase “mountain 

cabin” in the Unit No. 3 CC&Rs did not include RVs. (R. at 1973.) He explained 

that “mountain cabin” constituted an affirmative statement of what was allowed 

in the Subdivision and that it was unnecessary to include a negative statement 

that RVs were not allowed. (R. at 1983.) Based upon the same reasoning, 
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Christensen testified that an RV was not contemplated as a “first-class private 

dwelling house.” (R. at 1973.) 

E. Expert testimony 

The Association’s expert, Chris Dahlin, an appraiser familiar with the 

Subdivision and other residential developments in surrounding areas (R. at 2423-

24), testified that the meaning of a “mountain cabin” and “first-class private 

dwelling house” must be considered in the context of Swains Creek Pines being a 

single-family residential subdivision located in a mountain area. (R. at 2426.) He 

explained that a “mountain cabin” is not the same as a cabin in an airplane or 

truck, as the Cockses had contended. (R. at 2434-36.)  

The Association’s other expert, John Richards, an attorney whose practice 

emphasizes community association law (R. at 2349), testified that the Board had 

appropriately exercised its business judgment to pass the October 2016 

Resolution. (R. at 2452, 2465). He opined that the business judgment rule is 

partially codified in the Utah Community Association Act at Utah Code § 57-8a-

213. (R. at 2445.) Richards further testified that grandfathering existing RVs and 

related improvements with a “prior non-conforming” classification was 

reasonable based on Unit No. 3’s CC&Rs requiring “mountain cabins” and “first-

class private dwelling houses.” (Id.) Those phrases, in his opinion and 

experience, do not include RVs. (R. at 2449, 2451.) He also opined, based on his 
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experience, that the triggering event for losing the classification of “prior non-

conforming” upon the sale to an unrelated third-party was a customary and 

acceptable means for bringing lot owners back into conformity with the CC&Rs 

after a grandfathering period. (R. at 2463). The Cockses offered no expert 

testimony to counter the Association’s experts.  

F.  The trial court’s decision 

After trial, the trial court issued a memorandum decision with findings 

and fact and conclusions of law. (The decision is attached as Addendum 3.) It 

rejected the Association’s arguments about plain meaning and found that 

“nothing in the CC&Rs expressly prohibits RV use.” (R. at 1887.) It also stated, 

At most, the language is ambiguous as to whether RV use is 
prohibited. Particularly when the language is juxtaposed against the 
way the association has interpreted and applied the CC&Rs through 
the years; [sic] and also when juxtaposed against the language in Rule 
16 which includes “trailers” as a permitted “structure.” 
 

(Id.) Additionally, the trial court held that the Association’s actions were not an 

appropriate exercise of business judgment: 

[T]he “Business Judgment Rule” does provide the association with 
the authority it claims for prospective application of the board’s 
interpretation of the CC&R’s. However, it does not provide the 
authority to adversely affect the rights [the Cockses] have enjoyed 
(with the association’s tacit approval) since they purchased their 
property. 
 

(R. at 1880; emphasis in original). The court determined, “In enacting the 

resolution, the board was not using its best judgment to determine whether to 
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pursue enforcement of a violation of the governing documents.” (R. at 1893.) 

Giving no deference to the Board’s efforts to find a solution to the RV situation, 

the court concluded the Board had impermissibly “change[d] its interpretation of 

what constitutes a violation of the governing documents.” (Id.)  

Moreover, the trial court found that the Association took no action to 

prevent the use of lots for RV purposes prior to the October 1, 2016 Resolution 

complained of by the Cockses. The trial found what it considered lack of 

enforcement action to be “consistent with the interpretation that the CC&Rs 

allow RV use.” (R. at 1888.) The court also stated, “The evidence was clear that 

cabin owners, board members and the association as a whole, had no intention of 

restricting their RV neighbors from using their property for RV use. . . . The 

association cannot now change horses in mid stream [sic] to deprive [the 

Cockses] of the full use of their property.” (R. at 1891-92.) 

The trial court was unconvinced by Keith Christensen’s testimony that the 

Board considered the Unit No. 1 CC&Rs, which allowed trailers, to have been a 

mistake and that the Unit No. 3 CC&Rs were specifically written with the intent 

of prohibiting RVs. (R. at 1975.) The trial court also doubted Keith Christensen’s 

testimony based on the court’s view of what “mountain land use generally” 

includes: 

Indeed, the subdivision is a mountain subdivision. The interpretation 
that a lot owner is not even allowed to camp on his or her own 
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property, put up a tent, or use a trailer, is inconsistent with general 
ownership of mountain property in Utah. The Court finds such 
interpretation contrary to, and not in harmony with mountain land 
use generally. 

 
(R. at 1891.) 

The court instead relied on the testimony of resident Theodore Long to 

find that that the developer intended only to exclude mobile homes from Unit 

No. 3 (R. at 1887.) Long formed his belief from a meeting he had with Barbara 

Christensen, and what he understood about the Christensen family’s “concerns” 

about mobile homes. (R. at 2545.) 

The trial court did not mention the antiwaiver clause of the Unit No. 3 

CC&Rs and determined that the Association’s enforcement actions were not 

prompt enough: 

 [The Association] argues that, to constitute a waiver of its right 
to interpret the CC&Rs the way it now advocates, it would have had 
to intentionally chosen not to enforce the position it took by enacting 
the October 1, 2016 resolution. The problem with [the Association’s] 
argument is that it comes too late. [The Cockses] were entitled to rely 
upon the interpretation of the CC&Rs the association adopted prior 
to the adoption of the October 1, 2016 resolution.  
 

(R. at 1891.) The trial court did not void the RV Resolution entirely, but found 

that it “can be recorded in some manner to give notice to future interest holders 

of the [A]ssociation’s interpretation of its governing documents, i.e.[,] the 

CC&Rs.” (R. at 1894.) 
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IV. SUMMARY OF ARGUMENT 

 The trial court erred in concluding that the Unit No. 3 CC&Rs were 

ambiguous and considering extrinsic evidence to determine whether the CC&Rs 

were ambiguous. Alternatively, the clear weight of the extensive evidence at trial 

supported finding the intent of the contracting parties was to prohibit RVs in 

Unit No. 3. The trial court also conflated the Unit No. 1 CC&Rs, which allow 

RVs, and Unit No. 3 CC&Rs, which do not. In finding that the Association took 

no action to prevent RVs before the enforcement actions complained of by the 

Cockses, the trial court disregarded the clear weight of contrary testimony. The 

trial court also gave short shrift to the business judgment rule, failing to apply a 

“presumption of reasonableness” to the Board’s decision enforcing the RV rule. 

The trial court also incorrectly concluded that the RV rule was an amendment to 

the CC&Rs, which it was not. Lastly, the trial court failed to correctly interpret 

the law and apply the facts as to the antiwaiver provision of the Unit No. 3 

CC&Rs. 

V. ARGUMENT 

A. The Trial Court Incorrectly Interpreted the CC&Rs as Not Prohibiting 
RVs, and Incorrectly Found that the CC&Rs Were Ambiguous. 

Contrary to the trial court’s holding, the Unit No. 3 CC&Rs are 

unambiguous and may be interpreted according to their plain language. Because 

restrictive covenants “form a contract between subdivision property owners as a 
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whole and individual lot owners” they are interpretated using “the same rules of 

construction as those used to interpret contracts.” Swenson v. Erickson, 2000 UT 

16, ¶ 11, 998 P.2d 807. The first step in interpreting restrictive covenants is 

looking at “the plain language within the four corners of the document.” S. Ridge 

Homeowners’ Ass’n v. Brown, 2010 UT App 23, ¶ 1, 226 P.3d 758, 759. When 

interpreting the plain language, courts “look for a reading that harmonizes the 

provisions and avoids rendering any provision meaningless.” Id. (quoting 

Peterson & Simpson v. IHC Health Servs., Inc., 2009 UT 54, ¶ 13, 217 P.3d 716). 

“[T]he ordinary and usual meaning of the words used is given effect, which 

ordinary meaning is often best determined through standard, non-legal 

dictionaries.” Brown, 2010 UT App 23, ¶ 1 (quotation simplified). “An 

interpretation which gives effect to all provisions of the contract is preferred to 

one which renders part of the writing superfluous, useless, or inexplicable.” 

UDAK Properties v. Canyon Creek Com. Ctr. LLC, 2021 UT App 16, ¶ 15, 482 P.3d 

841 (quoting 11 Williston on Contracts § 32:5 (4th ed. 2020). If the language 

within the four corners is unambiguous, courts “look no further than the plain 

meaning of the contractual language.” Id. ¶ 14. 

Section 1 of the Unit No. 3 CC&Rs provide, in pertinent part: 

1. RESIDENTIAL USE. Each and all of said lots are for single-family 
residential purposes only … said lots to be used, built upon, 
improved and held in such a way as to preserve and enhance their 
pastoral, scenic beauty as mountain cabin residential recreational 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019525523&pubNum=4645&originatingDoc=I82ab4a00114a11dfb08de1b7506ad85b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019525523&pubNum=4645&originatingDoc=I82ab4a00114a11dfb08de1b7506ad85b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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sites free from unsightly neglect or abuse.…  No improvement or 
structure whatever, other than a first class private dwelling house, 
patio walls, swimming pool, and customary outbuildings, garage, 
carport, servants’ quarters, or guest house may be erected, placed, or 
maintained on any lot in such premises. 

(R. at 1881.) The trial court nevertheless concluded that “nothing in the CC&Rs 

expressly prohibits RV use.” (R. at 1887.) The court reasoned that use of the word 

“cabin” and “first class private dwelling house” do not “expressly exclude RVs” 

and that the word “RV” is not used in Section 1. (R. at 1887.) And the court 

placed special significance that “RV” was not used in the last sentence of Section 

1. (R. at 1887.) 

Failing to prohibit RVs by name, however, is not the same thing as 

allowing RVs, and the plain language of the CC&Rs shows the trial court was 

mistaken in its interpretation. First, the lots in Unit No. 3 are limited to single-

family residential purposes. Section 1 begins by stating, “[e]ach and all of said 

lots are for single-family residential purposes only.” (R. at 1881.) Merriam-

Webster’s Dictionary defines “residential” as “restricted to or occupied by 

residences.” Residential, Merriam-Webster, https://www.merriam-

webster.com/dictionary/residential (last accessed 25 April 2021). “Residence” is 

defined as “the place where someone lives as distinguished from one’s domicile 

or place of temporary sojourn.” Residence, Merriam-Webster, 

https://www.merriam-webster.com/dictionary/residence (last accessed 25 

https://www.merriam-webster.com/dictionary/residential
https://www.merriam-webster.com/dictionary/residential
https://www.merriam-webster.com/dictionary/residence
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April 2021). Thus, the ordinary and usually meanings of “residential” and 

“residence” mean that Unit No. 3 is a community of permanent structures, like 

cabins, and not a community comprised of recreational vehicles, which are mobile 

by their nature. 

Second, RVs do not preserve and enhance the pastoral and scenic beauty 

of lots.  Section 1 mandates that lots are to be “built upon, improved and held in 

such a way as to preserve and enhance their pastoral, scenic beauty as mountain 

cabin residential recreational sites free from unsightly neglect or abuse. (R. at 

1881.) Merriam-Webster defines “pastoral” as “of or relating to the countryside: 

not urban.” Pastoral, Merriam-Webster, https://www.merriam-

webster.com/dictionary/pastoral (last accessed 25 April 2021). The obvious 

interpretation is that to the Unit No. 3 CC&Rs intended to create a mountain 

cabin community that blends into and becomes part of the countryside, not an 

RV park comprised of metal RVs that may move in and out each year, doing 

nothing to “enhance”6 the pastoral and scenic beauty of the area.  

Third, the plain language of Section 1 restricts lots in Unit No. 3 for use as 

“mountain cabin residential recreational sites,” and an RV is not a cabin. In the 

 
6 To “heighten, increase: especially: to increase or improve in value, quality, 
desirability, or attractiveness,” Enhance, Merriam-Webster, 
https://www.merriam-webster.com/dictionary/enhance (last accessed 25 April 
2021). 

https://www.merriam-webster.com/dictionary/pastoral
https://www.merriam-webster.com/dictionary/pastoral
https://www.merriam-webster.com/dictionary/enhance
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phrase “mountain cabin residential recreation sites,” the term “mountain cabin” 

describes “residential recreation sites.” Any other interpretation would not make 

sense as there is no comma or conjunction between the words “mountain cabin” 

and “residential recreational sites.” The Cockses’ interpretation would eliminate 

“mountain cabin” from the phrase, rendering it superfluous.  

Fourth, RVs are not one of the permitted structures identified in Section 1 

of the Unit No. 3 CC&RS. The last sentence of Section 1 of provides: “No 

improvement or structure whatever, other than a first-class private dwelling 

house, patio walls, swimming pool, and customary outbuildings, garage, carport, 

servants’ quarters, or guest house may be erected, placed, or maintained on any 

lots in such premises.” (R. at 1881, emphasis added.)  This sentence identifies the 

improvements or structures that may be “placed” in Unit No. 3. RVs are not one 

of them.  

 While the trial court correctly noted that the last sentence of Section 1 does 

not include RVs, it reached the wrong conclusion about the sentence’s meaning. 

By beginning with the phrase, “No improvement or structure whatever, other 

than,” this sentence prohibits any improvement or structure except for those in 

the list that follows “other than.” Because an RV is not in that list, the plain of 

Section 1 unambiguously prohibits RVs from being placed on any lot in Unit No. 

3. Consequently, the trial court incorrectly interpreted Section 1. 
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The interpretive maxim expressio unius est exclusio alterius emphasizes the 

trial court’s incorrect interpretation. “[T]he maxim appropriately applies only 

where in the natural association of ideas the contrast between a specific subject 

matter which is expressed and one which is not mentioned leads to an inference 

that the latter was not intended to be included.” Monson v. Carver, 928 P.2d 1017, 

1025 (Utah 1996); see also Cross Country Land Servs., Inc. v. PB Telecommunications, 

Inc., 276 F. App’x 825, 838 (10th Cir. 2008 (applying maxim to contract 

interpretation); Pulham v. Kirsling, 2019 UT 18, n.9, 443 P.3d 1217, 1224. Because 

RVs are not listed as one of the improvements or structures that may be placed 

on lots, this maxim means RVs were intentionally excluded. 

In sum, Section 1 of the Unit No. 3 CC&Rs unambiguously restrict RVs. As 

a consequently, the trial court incorrectly determined that Section 1 did not 

prohibit RVs and incorrectly found that Section was ambiguous. 

B. The Trial Court Improperly Admitted Extrinsic Evidence to Conclude 
that the Unit No. 3 CC&RS Were Ambiguous, and Its Found Against the 
Clear Weight of that Evidence that the Intent of the CC&Rs Did Not 
Prohibit RVs. 

Because the plain language of Section 1 of the Unit No. 3 CC&Rs 

unambiguously prohibits RVs, the trial court improperly allowed extrinsic 

evidence. Even so, the trial court’s findings that intent of the parties in the 

CC&Rs was not to prohibit RVs were clearly erroneous. Even where restrictive 

covenants are ambiguous, “the intention of the parties is controlling,” Equine 
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Holdings LLC v. Auburn Woods LLC, 2021 UT App 14, ¶ 25, 482 P.3d 880 (quoting 

Swenson, 2000 UT 16, ¶ 11). Intention is determined by “the meaning intended by 

the parties at the time they entered into the agreement.” Uintah Basin Med. Ctr. v. 

Hardy, 2005 UT App 92, ¶ 12, 110 P.3d 168.  

A contract is ambiguous if “it is capable of more than one reasonable 

interpretation because of uncertain meanings of terms, missing terms, or other 

facial deficiencies.” UDAK Properties, 2021 UT App 16, ¶ 15 (quoting Brady v. 

Park, 2019 UT 16, ¶ 54, 445 P.3d 395). “[A] reasonable interpretation is an 

interpretation that cannot be ruled out, after considering the natural meaning of 

the words in the contract provision in context of the contract as a whole, as one 

[of] the parties could have reasonably intended.” Id. “If the contract is 

ambiguous, a court will look at extrinsic evidence. Id.  

But before determining whether the plain language of restrictive covenants 

is ambiguous, a court must “first attempt to harmonize all of the contract’s 

provisions and all of its terms when determining whether the plain language of 

the contract is ambiguous.” Gillmor v. Macey, 2005 UT App 351, ¶ 19, 121 P.3d 57, 

65 (quotation simplified). Accordingly, although a court may consider ambiguity 

“in the light of surrounding circumstances,” a court may not “allow surrounding 

circumstances to create ambiguity where the language of a contract would not 

otherwise permit.” Daines v. Vincent, 2008 UT 51, ¶ 27, 190 P.3d 1269, 1276. 
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“Thus, . . . a finding of ambiguity after a review of relevant, extrinsic evidence is 

appropriate only when reasonably supported by the language of the contract.” 

Id. (quotation simplified). However, “words and phrases do not qualify as 

ambiguous simply because one party seeks to endow them with a different 

interpretation according to his or her own interests.” Saleh v. Farmers Ins. Exch., 

2006 UT 20, ¶ 17, 133 P.3d 428 

Here, the trial court determined that Section 1 was ambiguous based on 

extrinsic evidence. Because, as shown in the previous section, Section 1’s plain 

terms prohibit RVs, the trial court improperly allowed extrinsic evidence to find 

ambiguity. Even so, that evidence does not create an ambiguity. 

The trial court determined that the Section 1 of the Unit No. 3 CC&Rs was 

ambiguous “[w]hen juxtaposed against the language of the Association Rules,” 

specifically Rule 16. (R. at 1887.) Rule 16 provides, 

16. STRUCTURES: All lots are to be used, built upon and held in such 
a way as to preserve and enhance their pastoral, scenic beauty as 
mountain cabin residential recreational sites free from unsightly 
neglect or abuse. All structures, including cabins, trailers, garages, 
sheds, decks, stairs, shelters, etc. shall be kept in safe and good repair. 
Owners of properties shall be held liable for repair or removal of 
defective, neglected or unsightly structures. 

(R. at 1884 (trial court’s emphasis).) The trial court indicated that because this 

definition of structures includes trailers, the Association supports and approves 

RV use in the Subdivision.  
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  What the trial court failed to recognize, however, is that the Subdivision 

includes multiple Units, and each Unit has separate CC&Rs. The Unit No. 1 

CC&Rs specifically allow trailers. Because Rule 16 applies to all Units, the list of 

structures in Rule 16 naturally includes trailers. But this does not mean that RVs 

or trailers are allowed in all Units. On the contrary, Rule 16 shows that the trial 

court’s interpretation is flawed because Rule 16 indicates that trailers are 

considered structures. And RVs and trailers are not on the list of structures 

allowed in the Unit No. 3 CC&Rs. 

The trial court also found that Section 1 was ambiguous when “juxtaposed 

against the way the association has interpreted and applied through the years.” 

(R. at 1887.) The court also found ambiguity based on what realtors, board 

members, and contractors only told purchasers and lot owners what they wanted 

to hear about whether RVs were allowed. 

Even assuming that these findings were entirely correct—though they are 

not—this would not support a finding of ambiguity. In other words, when 

considering whether the Unit No. 3 CC&Rs are ambiguous, it does not matter 

how the Association, realtors, board members, or purchasers acted if the text itself 

does not support an interpretation that allows RVs. As shown above, the Unit 

No. 3 CC&Rs do not support an interpretation that allows RVs. 
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The trial court also misapprehended the meaning of the Unit No. 3 

CC&Rs. The court relied on the testimony of resident Theodore Long that the 

developer intended only to exclude mobile homes from Unit No. 3 and did not 

address RVs because mobile homes are permanent while RVs are temporary. (R. 

at 1887.) Long’s testimony in this regard included a second-hand account of the 

drafters’ “concerns” as he understood them based on a meeting he had with 

Barbara Christensen. (R. at. 2551-52.) Long testified that because of the meeting, 

he did not “believe” that the Unit No. 3 CC&Rs addressed RV. (R. at 2545.) 

Instead, he testified, that “I think” the Christensen family was concerned with 

allowing mobile homes when the Unit No. 3 CC&Rs were drafted in the 1970s. 

(R. at 2551-52.) 

In admitting extrinsic evidence, the court disregarded the testimony of 

Keith Christensen,7 who actually who drafted the Unit No. 3 CC&Rs and the 

witness who was in the best position to explain the developer’s intent at the time 

the CC&Rs were executed. Christensen was an officer and manager in the 

company that developed the Subdivision, an incorporator of the Association, and 

one of the original members of the Association Board and thus in a position to 

testify about the meaning intended by the parties at the time the CC&Rs were 

 
7 The Memorandum Decision refers to the witness as “Keith Christiansen.” (R. 
1890.) 
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drafted and recorded. He testified at trial that the Unit No. 3 CC&Rs were never 

intended to allow RVs. He explained that the developer considered its decision 

to allow RVs in Unit No. 1 to be a mistake and that consequently the decision 

was made not to allow RVs in subsequent units in the Subdivision.  

The trial court invalidated Christensen’s testimony because it was 

inconsistent with ownership of mountain property in Utah, which the trial court 

believed generally entails certain rights. (R. at 1891.) The trial court determined:  

The interpretation that a lot owner is not even allowed to camp on his 
or her own property, put up a tent, or use a trailer, is inconsistent with 
general ownership of mountain property in Utah. The Court finds 
such interpretation contrary to, and not in harmony with mountain 
land use generally. 

 
R. at 1891.) 

In finding that this interpretation would be “not in harmony with 

mountain land use generally,” the trial court did not support its assertion any 

reference to particular facts on the record about “mountain land use.” (See R. at 

1891.) Christensen’s testimony, however, is supported by the language of the 

documents themselves. A comparison of the wording of the Unit No. 1 CC&Rs 

and the Unit No. 3 CC&Rs shows the clear intent to disallow RVs and trailers in 

Unit No. 3 by the marked absence of any reference to RVs or trailers in the later 

CC&Rs.  
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The Court’s decision also appears to reflect local assumptions about 

mountain property rights that are unsupported by Utah law or the governing 

documents. Restrictive covenants, after all, are a form of contract. See, e.g., 

Swenson, 2000 UT 16, ¶ 11. And “it is not the judiciary’s role to draft better 

agreements for parties than those they draft for themselves.” PC Riverview, LLC v. 

Xiao-Yan Cao, 2017 UT 52, n.2, 424 P.3d 162 (citing Rio Algom Corp. v. Jimco Ltd., 

618 P.2d 497, 505 (Utah 1980)). Parties are entitled to determine for themselves 

what is an appropriate use of their respective properties. Thus, restrictive 

covenants “can be used for any purpose that is not illegal or against public 

policy.” Smith v. Simas, 2014 UT App 78, ¶¶ 14-15, 324 P.3d 667 (citing 

Restatement (Third) of Property (Servitudes) § 1.1 cmt. a (2000)). The trial court’s 

views of what “mountain land use generally” entails, therefore, should not be 

allowed to displace the covenants the parties agreed to themselves. 

In sum, the trial court improperly allowed extrinsic evidence to find that 

Section 1 was ambiguous. Nevertheless, the extrinsic evidence does not support 

that Section 1 was ambiguous. 

C. The Trial Court Misinterpreted and Misapplied the Business Judgment 
Rule to the Board’s October 2016 Resolution and Improperly Substituted 
Its Judgment for that of the Boards’. 

The trial court’s decision is also flawed in that it did not afford the Board 

the appropriate level of deference to its judgment in enforcing the CC&Rs and 
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rules. The Utah Community Association Act’s (“UCCA”) codification of the 

business judgment rule requires an association board to “use its reasonable 

judgment to determine whether to exercise the association’s powers to impose 

sanctions or pursue legal action for a violation of the governing documents.” 

Utah Code § 57-8a-213(1)(a) (2021). If “after fair review and acting in good faith 

and without conflict of interest,” the board determines (in relevant part) that “a 

technical violation has or may have occurred . . . and the violation is not material 

as to a reasonable person or does not justify expending the association’s 

resources” or that “it is not in the association’s best interests to pursue an 

enforcement action, based upon hardship, expense, or other reasonable criteria,” 

the association may forego enforcement action. Id. § 57-8a-213 (b), (b)(iii)-(iv). In 

determining whether to forego enforcement action, however, the “board may not 

be arbitrary, capricious, or against public policy in taking or not taking 

enforcement action.” Id. § 57-8a-213(3). 

When a court reviews a board’s exercise of business judgment, it should 

“apply a presumption of reasonableness.” Fort Pierce, 2016 UT 28, ¶ 28 (citation 

omitted.) And while “there is considerable room for debate on what is reasonable 

and what is not reasonable in a business context,” a court “must be careful not to 

substitute its judgment for that of the Board.” Id. ¶ 26 n.12 (quotation simplified). 
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Here, the trial court held that Utah’s statutory business judgment rule 

gives the Association authority “for prospective application of the board’s 

interpretation of the [CC&Rs],” but “it does not provide the authority to 

adversely affect the rights [the Cockses] have enjoyed (with the association’s tacit 

approval) since they purchased their property.” (R. at 1893.) The trial court also 

held that “[a]dversely impacting [the Cockses’] rights by reversing its prior 

position[] is arbitrary, capricious and against public policy[] as it relates to [the 

Cockses.]” (Id.) The trial court concluded: 

The board’s change of position, as memorialized in the October 
1, 2016 resolution (as related to Plaintiffs) constitutes a change to the 
governing documents. In enacting the resolution, the board was not 
using its best judgment to determine whether to pursue enforcement 
of a violation of the governing documents. Rather the board used its 
judgment to change its interpretation of what constitutes a violation 
of the governing documents.  

 
(Id.) The trial court was incorrect because it improperly substituted its own 

judgment for that of the Association’s Board. While it is true that the Board’s 

enforcement decisions were not always aggressive and that some residents were 

confused about what the CC&Rs required, the trial court’s findings do not reflect 

the “presumption of reasonableness” that a court must apply under the business 

judgment rule.  

The evidence at trial showed that the before passing the October 2016 

Resolution, the Board fairly reviewed the RV-enforcement issue in good faith 
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and without a conflict of interest: The Board (1) considered owner complaints 

and the pervasiveness of the RV violations; (2) conducted a physical inventory of 

all lots to determine the number of RVs actually present in the Subdivision, 

particularly Unit No. 3; (3) passed the non-enforcement resolution after two 

failed attempts to amend the Unit No. 3 CC&Rs to address RVs and trailers; (4) 

discussed the RV issue at several Board meetings; and (5) formed and took input 

from the CC&R Committee, including Committee member Arthur Cocks.  

As a result of this deliberative process, the Board determined in the 

October 2016 Resolution to forego enforcement action until each lot with an RVs 

was transferred or sold to an unrelated party. This allowed existing RV owners 

to continue placing their RVs on their lots while gradually ensuring that future 

lot owners complied with the RV prohibition in the Unit No. 3 CC&Rs. 

Consequently, the October 2016 Resolution was the result of deliberation and 

consensus-seeking, and it was neither arbitrary nor capricious.  

The October 2016 Resolution was also not against public policy. The Utah 

legislature has used a grandfathering procedure in similar contexts. Under the 

UCCA, if an association prohibits or imposes restrictions on the number and 

term of rentals, it must allow existing rentals to continue until certain triggering 

events occur. Utah Code § 57-8a-209(2)(c) (2021). Like to the October 2016 
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Resolution, one triggering event that would terminate the right to rent is the 

transfer of the lot. Id. § 57-8a-209(2)(c)(iii). 

The legislature set out a similar standard in section 57-8a-218 (9) (2021). 

There, subsection (9)(a) provides that “[a] rule may not require a lot owner to 

dispose of personal property that was in or on a lot before the adoption of the 

rule or design criteria if the personal property was in compliance with all rules 

and other governing documents previously in force.” Subsection (b)(ii), however, 

states that such an exemption “does not apply to a subsequent lot owner who 

takes title to the lot after adoption of the rule described in Subsection (9)(a).” 

Because the legislature used similar grandfathering procedures in those 

statutes—which might also be said to deprive existing owners of a right they 

previously enjoyed—the trial court wrongly held that the foregoing enforcement 

of the RV prohibition until the lot owners sell or transfer their lots to an 

unrelated third party is against public policy. 

The trial court also appears to have held that the October 2016 Resolution 

was is not a valid exercise of business judgment because it modified the 

governing documents. Specifically, the court determined that the Resolution 

“constitute[d] a change in the governing documents” and that “the board was 

not using its best judgment to determine whether to pursue enforcement of a 
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violation . . . [but] to change its interpretation of what constitutes a violation.” (R. 

at 1893.)  The trial court’s meaning is foggy at best. 

It does not appear that the court meant the October 2016 Resolution 

modified the CC&Rs, because if that were the case, the court would have 

invalidated the Resolution on that ground alone. See Utah Code § 57-8a-228(5) 

(specifying that the CC&Rs control over a conflicting board resolution). After all, 

the trial court held that the “[R]esolution can be recorded in some manner to give 

notice to future interest holders of the association’s interpretation of its 

governing documents, i.e.[,] the CC&Rs.” (R. at 1894.) The interpretation that 

best harmonizes the trial court’s seemingly contradictory reasoning is that the 

Association somehow waived enforcement or was estopped from enforcing the 

Resolution against the Cockses. However, as explained in Section E below, the 

trial court’s waiver and estoppel analysis is legally incorrect. 

D.  The Trial Court’s Finding that the Association Took No Action to 
Enforce the RV Prohibition Was Against the Clear Weight of Evidence. 

The trial court presumably implicitly found that the Cockses had 

established facts rebutting the presumption that the Board acted reasonably and 

in the Association’s best interests. The clear weight of evidence shows otherwise. 

“The burden is on the party challenging the decision of an association board to 

establish facts rebutting the presumption that the directors acted reasonably and 



42 

in the best interests of the corporation.” Fort Pierce, 2016 UT 28, ¶ 28 (quoting 

Bender v. Schwartz, 172 Md. App. 648, 917 A.2d (Md. Ct. Spec. App. 2007). 

The trial court found, “There was a consistent theme among witnesses.… 

For the most part they testified the association took no action to prevent the use 

of lots for RV purposes. This Court finds this lack of enforcement action by the 

association to be consistent with the interpretation that the CC&Rs allow RV 

use.” (R. at 1888.)  

Although some witnesses did testify that the Association’s enforcement 

efforts were lenient in some instances or that they were told by realtors or others 

that RVs were allowed, the trial court’s finding disregards the clear weight of 

evidence. For instance, as set forth above, in 2007 and 2013 the Board took 

enforcement action against owners who stored RVs or trailers on their lots. Prior 

to 2013, there evidence showed that the Board only allowed owners to place RVs 

or trailers on their lots while their cabins were being built. (R. at 2546-47.) 

Moreover, the Board commissioned the survey of lots to determine the number 

of RVs or trailers in the Subdivision, passed the non-enforcement resolution after 

the failed attempts to amend the Unit No. 3 CC&Rs to address RVs, engaged in 

discussions of the RV issue at several Board meetings, and considered the 

recommendations from the CC&R Committee, including Committee member 

Arthur Cox. 
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The Cockses have failed to overcome the presumption of reasonableness 

and failed to show that the Association was “arbitrary, capricious, or against 

public policy.” The evidence—including the uncontroverted testimony of 

attorney John Richards—demonstrated that the Board deliberately and 

reasonably exercised its business judgment in deciding when and how to take 

enforcement action. The evidence showed that the Board considered owner 

complaints and the pervasiveness of the violations in reaching its decisions. It 

also showed that the Board formed the CC&R Committee to fairly and in good 

faith consider the problem and to formulate an enforcement policy with input 

from the owners—including Mr. Cocks. The evidence also showed that the 

October 2016 Resolution was a reasonable alternative after the failure of the 

CC&R amendment. Given all the factors to be considered and balanced, it is clear 

that the Board’s actions were careful and deliberative, not arbitrary or capricious. 

E. The Trial Court Ignored the Antiwaiver Provision in the CC&Rs and 
Found Against the Clear Weight of Evidence that the Association 
Waived Enforcement of the RV Restriction. 

The trial court’s waiver analysis did not include a proper consideration of 

the events or the antiwaiver clause. Whether a trial court used the appropriate 

standard of waiver is a matter of law reviewed for correctness. Pioneer Builders, 

2018 UT App 206, ¶ 10. However, “the actions or events allegedly supporting 
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waiver are factual in nature and should be reviewed as factual determinations.” 

Pledger v. Gillespie, 1999 UT 54, ¶ 16, 982 P.2d 572. 

“A party may establish waiver only where there is an ‘intentional 

relinquishment of a known right.’” Mounteer Enterprises, Inc. v. Homeowners Ass’n 

for the Colony at White Pine Canyon, 2018 UT 23, ¶ 17, 422 P.3d 809 (quoting Wilson 

v. IHC Hosps., Inc., 2012 UT 43, ¶ 61, 289 P.3d 369). Waiver may be express or 

implied. Id. But to be implied, “[t]he waiving party’s conduct ‘must evince 

unequivocally an intent to waive, or must be inconsistent with any other intent.’” 

See Pioneer Builders Co. 2018 UT App 206, ¶ 14, (quoting Medley v Medley, 2004 

UT App 179, ¶ 17, 93 P.3d 847). “Courts do not lightly consider a contract 

provision waived, however.” Mounteer, 2018 UT ¶ 17. 

It is even more difficult to prove waiver “when a contract also contains an 

antiwaiver provision.” Id. ¶ 19. “When a contract contains an antiwaiver 

provision, a party cannot waive a contractual right merely by failing to enforce 

the provision establishing that right.” Id. “For these reasons a party asserting 

waiver in the face of an antiwaiver clause must establish ‘a clear intent to waive 

both the [antiwaiver] clause and the underlying contract provision.’” Id. ¶ 21 

(quoting 13 Williston on Contracts § 39:36 (4th ed. 2018). “And this second waiver 

must meet the same standard as waiver of the underlying provision—there must 

be an intentional relinquishment of that right.” Id. “But the mere failure to insist 
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on performance under the . . . provision cannot give . . . a reasonable basis for 

concluding that [a party] relinquished its right to insist on exact performance,” 

because “such conduct is entirely compatible with the antiwaiver clause,” id. ¶ 

26, whose “aim [is] to give the contracting parties flexibility in enforcing their 

rights under the contract” without losing those rights, id. ¶ 19. 

At trial, the Cockses argued that the Association had waived its right to 

enforce the Unit No. 3 CC&Rs consistent with the October 2016 Resolution. (R. at 

1891.) The Association countered that because waiver requires the intentional 

relinquishment of a known right, the Association would have had to 

intentionally chosen to forego enforcement of the RV restriction altogether rather 

than enforce the restriction in accordance with the October 2016 Resolution. (See 

R. at 1891.) The trial court agreed with the Cockses, holding that they “were 

entitled to rely upon the interpretation of the CC&Rs the association adopted 

prior to the adoption of the [October 2016 Resolution.]” (R. at 1891.) The court 

concluded that the October 2016 Resolution “took away the Cocks’ [sic] rights to 

sell their property as an RV lot to someone outside their family” and that the 

Association “cannot now change horses mid stream to deprive [the Cockses] of 

the full use of their property.” (R. at 1891-92.) 

The trial court, however, failed to consider the antiwaiver provision in the 

Unit No. 3 CC&Rs. The provision provides:  
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No delay or omission on the part of the [Association] . . . in exercising 
any rights, power, or remedy herein provided, in the event of any 
breach of the covenants, conditions, reservations, or restrictions 
herein contained, shall be construed as a waiver thereof or 
acquiescence therein . . . . 
 

(Cite.) In other words, the Association’s delay or failure to enforce the Unit 

No. 3 CC&Rs does not waive the Association’s right to enforce. 

Under the standards set out above and this provision, the Cockses 

therefore had the burden of establishing not only that the Association 

waived its right to enforce the RV restrictions on the Cockses’ lots, but that 

the Association waived the antiwaiver provision. The trial court, however, 

failed to apply the proper standard for waiver because it failed to even 

mention or account for the antiwaiver provision in the Unit No. 3 CC&Rs. 

There are therefore no findings supporting any conclusion the Association 

waived the antiwaiver provision. As a consequence, the trial court failed to 

apply the heightened standard for waiver that applies when a contract 

contains an antiwaiver provision.  

While the trial court essentially concluded that the Association 

waived its right to enforce the RV restriction, it did so based on findings 

that were against the clear weight of evidence. The court found that from 

the time they bought their lots, RV use was allowed. (R. at 1891.) The court 

also found that the Cockses “could have, at any time since they purchased 
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their property, sold their property, for RV use, to someone outside their 

immediate family.” (R. at 1891.) 

The court further found that “there was deliberate interaction 

between cabin owners and RV owners for many years” involving “cleanup 

and improvement functions and even assisting neighbors when needed.” 

(R. at 1891-92.) Finally, the court found “that cabin owners, board 

members and the association as a whole, had no intention of restricting 

their RV neighbors from using their property for RV use” and that “the 

majority of the cabin owners, while serving on the board, never interpreted 

or enforced the CC&Rs in a manner to evict RV owners.” (R. at 1892.) 

None of these findings, however, are clear evidence that the 

Association had intentionally relinquished its right to enforce the RV 

restriction. That the Association has not forced the Cockses to remove their 

RV or that the Cockses could have sold their lots for RV use to someone 

outside their family are not evidence of waiver. Nor are interactions 

between owners (deliberate or not) involving cleaning and improving lots. 

A finding that owners and members of the Board or the Association did 

not intend to restrict RV use is also not evidence of waiver. The same goes 

for the finding that the Board (much less the owners) failed to interpret or 

enforce the RV restriction before the October 2016 Resolution. 
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At most, these findings are evidence that the Association failed to 

enforce, and at some point did not intend to enforce, the RV restriction. 

But a contractual right cannot be waived by mere failure to enforce. Pioneer 

Builders, 2018 UT App 206, ¶ 19. Thus, there are no findings that the 

Association clearly manifested its intent to relinquish the right to enforce 

the RV restriction. 

Not only that, the clear weight of evidence defeats these findings. 

The trial evidence showed that RVs had only been placed on a small 

percentage of the lots in Unit No. 3 when the Cockses purchased their lots. 

Also, before and around the time the Cocks bought their lots, the 

Association acted to enforce the RV and trailer restrictions when owner 

began to complain about the RVs on other owners’ lots.  

The October 2016 Resolution is, itself, evidence that the Association did 

not waive the RV restriction. All in all, the trial evidence also showed that rather 

than waiving the antiwaiver provision, the Association employed the flexibility 

afforded by the antiwaiver provision to enforce restrictions in a manner that 

balanced the competing interests of its members without waiving its ability to 

strictly enforce the restrictions in the future. 

The Association’s course of dealings with the Cockses is like that of the 

association in SPUR at William Brice Owners Association, Inc. v. Lalla, 415 S.C. 72, 
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781 S.E.2d 115 (S.C. Ct. App. 2015). In that case, the association filed a declaratory 

judgment action against an owner seeking enforcement of a restrictive covenant 

prohibiting rental of condominium units to unrelated college students. See id. at 

79–81. In defense, the owner argued that the association had waived its right to 

enforce the restriction because it had previously allowed other non-related 

students to rent units. See id. at 92. The court disagreed. Id. It found “that even if 

the Association previously failed to monitor the rental of units, the record reflects 

that, upon receiving a complaint, the Association took action to enforce the 

restrictive covenant prohibiting rentals to unrelated college students.” Id. The 

court therefore found that the association had not waived its right to enforce the 

restrictive covenant. Id. Similarly, in this case, the evidence at trial showed that 

the Association acted to enforce the RV and trailer restrictions when owners 

complained.  

Rather than applying the waiver standard, the trial court conclusion’s that 

the Cockses were “entitled to rely upon” (R. at 1891) the Association’s purported 

non-enforcement of the RV restriction before October 2016 and that the 

Association “cannot change horses mid stream” (R. at 1892), indicates that 

court’s rationale more closely followed an estoppel analysis. Even so, the court 

failed to apply the legal framework for estoppel. 
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But assuming the trial court somehow implicitly applied the framework, 

evidence shows that estoppel does not apply. “To prevail on a claim of equitable 

estoppel, a party must establish three elements.” Salt Lake City Corp. v. Big Ditch 

Irr. Co., 2011 UT 33, ¶ 41, 258 P.3d 539. They are: “first, a statement, admission, 

act, or failure to act by one party inconsistent with a claim later asserted; next, 

reasonable action or inaction by the other party taken or not taken on the basis of 

the first party’s statement, admission, act or failure to act; and, third, injury to the 

second party that would result from allowing the first party to contradict or 

repudiate such statement, admission, act, or failure to act.” ZB, N.A. v. Crapo, 

2017 UT 12, ¶ 27, 394 P.3d 338 (quotation simplified). 

The purpose of estoppel is “to rescue from loss a party who has, without 

fault, been deluded into a course of action by the wrong or neglect of another.” Big 

Ditch, 2011 UT 33, ¶ 40, quoting Morgan v. Bd. of State Lands, 549 P.2d 695, 697 

(Utah 1976) (emphasis in original). Consequently, “[a] party claiming an estoppel 

cannot rely on representations or acts if they are contrary to his own knowledge 

of the truth or if he had the means by which with reasonable diligence he could 

ascertain the true situation.” Larson v. Wycoff Co., 624 P.2d 1151, 1155 (Utah 1981). 

“[T]he party claiming estoppel must show that he or she put forth some degree 

of diligence to investigate the accuracy of the representation.” Crapo, 2017 UT ¶ 

35. “Furthermore, a determination of the issue of estoppel is not dependent on 
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the subjective state of mind of the person claiming he was misled, but rather is to 

be based on an objective test, [i.e.], what would a reasonable person conclude 

under the circumstances.” Id.  

For estoppel to apply, then, the trial court would have to have found that 

(1) the Association did not enforce the RV restriction when the Cockses bought 

their lots, which was inconsistent with the October 2016 Resolution; (2) the 

Cockses reasonably acted or failed to act based on the Association’s purported 

lack of enforcement; and (3), that the Cockses were injured by the October 2016 

Resolution.  

The first element of estoppel “is met only when the party sought to be 

estopped has intentionally or through culpable negligence induced the other 

party to change its position by relying on the inconsistent act.” Big Ditch, 2011 UT 

33, ¶ 42, The evidence at trial showed that when the Cocks purchased their lots, 

only a small percentage of all lots included only RVs. It also showed that the 

Association acted to enforce the RV restrictions when owners began complaining 

about the proliferation of RVs in violation of the restrictive covenants. 

Further, the Association’s conduct in enforcing the restrictions must be 

understood in the context of the antiwaiver provision in the CC&Rs and the 

UCCA’s business judgment rule. The purpose of an antiwaiver provision is “to 

give the contracting parties flexibility in enforcing their rights under the 
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contract” without losing those rights. Mounteer, 2018 UT 23, ¶ 19. In addition, the 

UCCA permits an association to exercise its reasonable judgment in deciding 

whether to pursue enforcement actions. See Utah Code § 57-8a-213 (2021). Thus, 

even if the Association did not always strictly enforce the restrictions, the 

Association’s conduct was still consistent with its later judgment to enforce the 

restrictions in the best interests of its members. Thus, the weight of evidence 

does not support the first element of estoppel. 

The second element of estoppel cannot be met because the evidence does 

not clearly show that the Cockses reasonably relied or changed their position as a 

result of the Association not always enforcing the RV restriction. Rather, the 

Cocks bought their lots aware of the issues and capitalized on them to claim the 

right to use an RV. At trial Arthur admitted that before buying lots in Unit No. 3, 

he read the Unit No. 3 CC&Rs, was aware of the antiwaiver provision, but 

believed it could be overcome by laches. The trial evidence showed that the 

Cocks represented to the Association that they planned to build a cabin and that 

the RV improvements were being built in a manner that would accommodate the 

future cabin. The Association approved the improvements based on the Cockses’ 

representations. Thus, the trial evidence showed that the Cocks were both aware 

of the restrictions and acted in a manner that recognized the Association’s 

continued ability to enforce them. 
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 Further, for the Cocks’ reliance to be reasonable, they needed to show that 

they “put forth some degree of diligence to investigate” their beliefs about the 

RV restriction. See Crapo, 2017 UT ¶ 35. Although the Cocks did some due 

diligence before purchasing their lots, their conclusion that RVs were permitted 

was not reasonable. They did not consult legal counsel or a real estate 

professional. They neglected to review meeting minutes where the Association 

proposed enforcement actions against owners who placed RVs on their lots. And 

the Cocks did not look at the plat maps and, as a result, misunderstood the 

reason why some RVs existed in Unit No. 1. The Cockses therefore did not 

reasonably rely on the Association’s conduct when they decided to buy their lots 

and placed an RV on them.  

 This case is like Leaver v. Grose, 610 P.2d 1262, 1264 (Utah 1980), in which 

the court determined estoppel did not apply. In that case, the defendant owned 

property in a subdivision governed by restrictive covenants that restricted 

property to single-family dwellings. Id. The defendant nevertheless began 

building a separate apartment in her basement based on her opinion that the 

covenants had expired. Id. 

The appellate court held that the “defendants’ untenable position was 

occasioned by her own action, and there is no basis in equity to shift the 

responsibility therefor to the plaintiffs.” Id. at 1264. “At the outset . . ., defendant 
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convinced herself that restrictive covenants were unenforceable” and “took a 

calculated risk that plaintiffs would not seek a judicial determination of the 

issues, or, if they did that they would not achieve success.” Id. The court 

concluded that “it was not plaintiffs’ actions, or inactions, which induced 

defendant to proceed with the project to her ultimate detriment, but her own 

erroneous legal conclusion that the restrictive covenants were no longer 

enforceable.” Id. In short, the second element of estoppel does not apply. 

Finally, for the third element of estoppel to apply the trial court would 

have had to have found evidence that that Cockses were harmed because of their 

reliance on the Association’s less-than-zealous enforcement of the RV restriction. 

The evidence showed the contrary: that the October 2016 Resolution allowed the 

Cockses to continue using their RV on their lots. Accordingly, the Cocks failed to 

establish all of the elements necessary to prove estoppel. 

VI. CONCLUSION 

The trial court incorrectly ruled that the Unit No. 3 CC&Rs were 

ambiguous. It also erred in resorting to extrinsic evidence to prove ambiguity. 

Further, it erred in finding that the Association took no action to prevent the use 

of lots for RV purposes prior to the acts complained of by the Cockses. The trial 

court also misapplied the business judgment rule. Finally, it failed to give 

appropriate effect to the antiwaiver provision of the CC&Rs. 
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Given the foregoing, the Court should reverse the trial court. 

Date: May 10, 2020 

JENKINS BAGLEY SPERRY, PLLC 
 

/s/ Kathryn Lusty   
Bruce C. Jenkins 
Kimball A. Forbes 
Kathryn Lusty 
Attorneys for Appellants 
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ADDENDUM 4 
Judgment and Decree 
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